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DISTRICT OF COLUMBIA 


No. 9577 

Wilbert Garrison, petitioner 

v. 

Commissioner of Internal Revenue, respondent 


ON PETITION FOR REVIEW OF THE DECISION OF THE TAX COURT 

OF THE UNITED STATES 


BRIEF AND APPENDIX FOR THE RESPONDENT 


opinion below 

The memorandum^opinion of the Tax Court (Appendix, 
infra ) 5 is not r&oroiM. 

JURISDICTION 

This case involves income tax liability for the year 1941 in 
the amount of 85S3.63. The decision of the Tax Court was 
entered January 17, 1947. (Appendix, infra.) Taxpayer’s 
motion for reconsideration was denied February 3, 1947, and 
a motion for further reconsideration was denied March 11, 
1947. (Appendix, infra.) The petition and amended petition 
for review’ were filed, respectively, March 31, 1947, and April 
18, 1947 (Appendix, infra), pursuant to the provisions of 
Sections 1141 and 1142 of the Internal Revenue Code. 2 

1 Taxpayer’s brief, filed in typewritten form, contains no appendix as 
required by Rule 17. of the Rules of this Court. References are to the 
appendix to this brief. 

’Taxpayer filed his income tax return with the Collector for the Second 
Collection District of New York, where lie is engaged in the printing 
business. (Appendix, infru.) At his request it has been stipulated, under 
Section 1141 (b) (2) of the Internal Revenue Code, that the Tax Court’s 
decision may be reviewed by this Court. 

(1) 
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QUESTION PRESENTED 

Whether the Tax Court committed reversible error in sustain¬ 
ing the Commissioner’s determination that stock held by tax¬ 
payer became worthless prior to the taxable year 1941, and that 
therefore the loss was not deductible from gross income of that 
year under Section 23 (e) of the Internal Revenue Code. 

STATUTE AND REGULATIONS INVOLVED 

Internal Revenue Code: 

Sec. 23. Deductions from gross income. 

In computing net income there shall be allowed as 
deductions: 

* * * * * 

(e) Losses by individuals .—In the case of an individ¬ 
ual, losses sustained during the taxable year and not 

compensated for by insurance or otherwise— 

***** 

(2) if incurred in any transaction entered into for 
profit, though not connected with the trade or business; 
or 

***** 

(26 U. S. C. 1940 ed., Sec. 23.) 

Treasury Regulations 103, promulgated under the Internal 
Revenue Code: 

Sec. 19.23 (e)-l. Losses by individuals .—* * * 

In general losses for which an amount may be deducted 
from gross income must be evidenced by closed and com¬ 
pleted transactions, fixed by identifiable events, bona 
fide and actually sustained during the taxable period 
for which allowed. Substance and not mere form will 
govern in determining deductible losses. * * * 

STATEMENT 

' The facts, as stipulated and found by the Tax Court (Ap¬ 
pendix, infra), may be summarized as follows: 

Between 1922 and 1928 taxpayer acquired 2,800 shares of 
stock of Independence Indemnity Company, a Pennsylvania 
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corporation, at a total cost of $77,600. In 1931 this company 
and several others were merged to form a new Pennsylvania 
corporation bearing the same name (hereafter referred to as 
“Independence”)- From the outset, Independence was in fi¬ 
nancial difficulties. In September, 1932, it entered into an 
agreement with International Re-insurance Corporation (here¬ 
after called “International”), a Delaware corporation, whereby 
International agreed to reinsure the liabilities of Independence. 
A month later (October 31, 1932) this agreement was super¬ 
seded by another whereby International took over the assets 
and assumed the liabilities of Independence and agreed to pay 
to Independence the sum, if any, by which the proceeds of the 
assets exceeded the liabilities assumed, less certain expenses. 
At the time of this agreement the liabilities of Independence 
exceeded its assets by about $5,000,000. 

On April 19, 1933, International was declared insolvent and 
receivers were appointed by the Delaware Chancery Court. On 
April 21, 1933, the Superintendent of Insurance of the State 
of New York was directed by order of the New York Supreme 
Court to take possession of and conserve the New York assets 
of International. Ancillary receivers were also appointed for 
International’s Pennsylvania assets. Following the appoint¬ 
ment of receivers for International, and in May of 1933, the 
Insurance Commissioner of Pennsylvania applied for and pro¬ 
cured an order from the Pennsylvania Court of Common Pleas 
formally dissolving Independence as an insolvent insurance 
corporation and appointing him liquidator. In January of 
1934 the Pennsylvania Insurance Commissioner instituted pro¬ 
ceedings in the United States District Court for the Eastern 
District of Pennsylvania, against the ancillary receivers of 
International, seeking the return of the assets of Independence 
on the ground that International was insolvent at the time 
the agreement of October 31, 1932, was entered into. The Dis¬ 
trict Court's decision was in favor of International’s receivers 
and was affirmed in 1939 by the Circuit Court of Appeals for 
the Third Circuit. 

The liquidation proceedings involving Independence and 
International have not been terminated up to the present time. 
On November 15,1932, the Wilbert Garrison Company, a credi- 
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tor of Independence, received S360 in full payment of certain 
printed merchandise previously sold to Independence. On 
October 22. 1946, it received notice from the receivers of In¬ 
ternational that two general claims, in the respective amounts 
of SSO and SI.45, had been certified for allowance as general 
claims. On October 22. 1946. taxpayer received a communica¬ 
tion addressed to all creditors and stockholders of Interna¬ 
tional. signed by the receivers of International, stating that 
the receivers were recommending payment of certain preferred 
claims in full and a first dividend of 7*4% on general claims. 
There is nothing in this communication to indicate that any 
distribution would be made to stockholders of Independence. 

On December 30, 1941, taxpayer wrote a letter requesting 
information regarding the Independence stock owned by him, 
to which the Liquidation Division of the Pennsylvania Insur¬ 
ance Department replied that it had no funds in its possession 
belonging to Indemnity with which to pay for the necessary 
work in digging out the requested information. On the same 
day (December 30. 1941) taxpayer sold at public auction 400 
shares of his Independence stock for So; the expenses incurred 
in making the sale totaled S52. 

In his income tax return for 1941 taxpayer claimed a capi¬ 
tal loss deduction of $13,322.50, representing 50% of the dif¬ 
ference between $26,650—the alleged cost of the 400 shares 
sold—and the $5 selling price. The $52 expenses incurred in 
connection 'with the sale were claimed as separate deductions. 
The return reported a total net loss for 1941 of $7,937.06. 

The Commissioner determined that the stock became worth¬ 
less prior to 1941, and disallowed the claimed deductions. The 
Tax Court found that the stock became worthless prior to 1941. 
and accordingly sustained the Commissioner's determination. 

SUMMARY OP ARGUMENT 

It is settled that whether corporate stock became worthless 
in a particular taxable year, so as to entitle the holder to a 
loss deduction in that year under Code Section 23 (e) and the 
applicable Treasury Regulations, presents a pure question of 
fact for the Tax Court, whose determination is conclusive on 
appeal if supported by substantial evidence. The Tax Court’s 
determination that the Independence stock became worthless 
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prior to the taxable year 1941 is not only supported by the 
record but is irresistible. The undisputed facts show a suc¬ 
cession of identifiable events fixing the worthlessness of the 
stock long before 1941. Independence was hopelessly insolvent 
as early as 1932. when its liabilities exceeded its assets by some 
$5,000,000 and it turned over its assets to International for 
purposes of liquidation; in 1933 it was formally dissolved as 
an insolvent insurance company upon application of the Penn¬ 
sylvania State Insurance Commissioner, who was appointed 
liquidator; International was also adjudicated insolvent in 
1933, and placed in receivership; and the Pennsylvania Insur¬ 
ance Commissioner unsuccessfully sought return of the assets 
of Independence from International’s receivers in litigation 
which ended in 1939. These facts furnish more than ample 
support for the Tax Court’s conclusion that the stock became 
worthless before 1941. That the receivership of International 
had not been closed by 1941 and the receivers thereafter paid 
a small dividend to creditors obviously does not, as taxpayer 
assumes, compel a finding that the Independence stock had 
value at the beginning of 1941 and became worthless in that 
year; under the controlling decisions worthlessness may occur 
before liquidation is terminated, or even commenced or de¬ 
cided upon. And assuming deduction of the loss could be post¬ 
poned until termination of the receivership, taxpayer still 
failed to prove worthlessness in 1941 since concededly the re¬ 
ceivership did not terminate in that year. Nor was the Tax 
Court obliged to find that the stock first became worthless in 
1941 merely because taxpayer went through the motion of sell¬ 
ing it at a nominal figure ($5) in that year. Taxpayer does 
not and cannot point to a single authority w’hich warrants 
reversal of the decision below. 

ARGUMENT 

The Tax Court's findings that the stock became worthless 
prior to 1941 is supported by substantial evidence, and is 
therefore conclusive here 

The question of the taxable year in which stock becomes 
worthless—the only question here presented—is one of fact in 
its purest form. Boehm v. Commissioner, 326 U. S. 287, re- 
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hearing denied, 326 U. S. 811. Section 23 (e) of the Internal 
Revenue Code, supra, authorizes a deduction from gross income 
of “losses sustained during the taxable year,” The long-stand¬ 
ing applicable Treasury Regulations 3 provide that the loss 
must be “fixed by identifiable events, bona fide and actually 
sustained during the taxable period for which allowed.” In 
the Boehm case, supra, the Supreme Court resolved whatever 
doubts might previously have existed regarding the proper test 
for determining the taxable year in which a deductible worth¬ 
less stock loss is sustained.'* In that case the taxpayer honestly 
believed and claimed that his stock did not become worthless 
until 1937, when a stockholders’ derivative suit against the 
officers of the corporation was settled and receivership pro¬ 
ceedings terminated. The Tax Court found, on the basis of the 
stipulated facts, that the taxpayer failed to establish that the 
stock had value at the beginning of 1937 and became worthless 
in that year. The Circuit Court of Appeals affirmed. The 
Supreme Court, affirming the decision, stated that to qualify 
for deduction under Section 23 (e) the loss (pp. 292, 293)— 

must have been sustained in fact during the taxable 
year. And a determination of whether a loss was in fact 
sustained in a particular year cannot fairly be made by 
confining the trier of facts to an examination of the tax¬ 
payer’s beliefs and actions. Such an issue of necessity 
requires a practical approach, all pertinent facts and 
circumstances being open to inspection and considera¬ 
tion regardless of their objective or subjective 
nature. * * * 

The standard for determining the year for deduction 
of a loss is thus a flexible, practical one, varying accord¬ 
ing to the circumstances of each case. The taxpayer’s 

5 Section 19.23 (e)-l of Treasury Regulations 103, promulgated under the 
Internal Revenue Code, xupra. This Regulation is substantially identical 
with those under corresponding sections of prior Revenue Acts. See Article 
23 (e)-l of Regulations 86 (1934 Act), of Regulations 94 (1936 Act), and of 
Regulations 101 (1938 Act). 

* Certiorari was granted in the Boehm case because of an alleged conflict 
between the decision of the Circuit Court of Appeals for the Second Circuit 
in that case and the decision of this Court in Smith v. Helvering, 141 F. 
(2d) 529, IS App. D. C. 342. 


attitude and conduct are not to be ignored, but to codify 
them as the decisive factor in every case is to surround 
the clear language of Section 23 (e) and the Treasury 
interpretations with an atmosphere of unreality and to 
impose grave obstacles to efficient tax administration. 

Reiterating familiar principles governing the scope of judi¬ 
cial review of the Tax Court’s decision, 5 the Supreme Court 
rejected the taxpayer’s contention that the Tax Court com¬ 
mitted error of law and stated (pp. 293-294): 

But the question of whether particular corporate stock 
did or did not become worthless during a given taxable 
year is purely a question of fact to be determined in the 
first instance by the Tax Court, the basic fact-finding 
and inference-making body. The circumstance that the 
facts in a particular case may be stipulated or undisputed 
does not make this issue any less factual in nature. The 
Tax Court is entitled to draw whatever inferences and 
conclusions it deems reasonable from such facts. And 
an appellate court is limited, under familiar doctrines, to 
a consideration of whether the decision of the Tax Court 
is “in accordance with law.” 26 U. S. C. Section 1141 
(c) (1). If it is in accordance, it is immaterial that 
different inferences and conclusions might fairly be 
drawn from the undisputed facts. Commissioner v. 
Scottish American Co., 323 U. S. 119. 

Here it was the burden of the taxpayer to estab¬ 
lish the fact that there was a deductible loss in 
1937. * * * 

We are unable to say that the Tax Court's inferences 
and conclusions on this factual matter are so unreason¬ 
able from an evidentiary standpoint as to require a re¬ 
versal of its judgment. The stipulation shows a succes¬ 
sion of “identifiable events,” occurring long before 1937, 
to justify the conclusion that the stock was worthless 
prior to the taxable year. The serious losses over a 

“ See. e. g., Wilmington Co. v. Helvering, 316 U. S. 164; Dobson v. Com¬ 
missioner, 330 U. S. 4S9: John Kelley Co. v. Commissioner, 326 U. S. 521; 
Commissioner v. Scottish American Co., 323 U. S. 119. 

761522—17 - 2 
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period of years, the receivership, the receivers’ reports, 
the excess of liabilities over assets, the termination of 
operations and the bankruptcy sale of the assets of the 
principal subsidiary all lend credence to the Tax Court’s 
judgment. 

Here too the Tax Court found that the stock in question 
became worthless prior to the taxable year in which the loss 
was claimed as a deduction. As appears from its opinion (Ap¬ 
pendix, infra), it carefully examined the stipulated facts and 
evidence introduced by taxpayer, and concluded that taxpayer 
had failed to establish that the Independence stock had some 
value at the beginning of 1941 and became worthless in that 
year. 0 Indeed, as the Tax Court observed, “all the evidence in 
the record supports the Commissioner’s determination that 
the stock in question did in fact become worthless in some 
year prior to 1941.” Whether a different inference might fairly 
be drawn from the record is immaterial; the Tax Court’s con¬ 
clusion is entitled to finality here if it has any evidentiary sup¬ 
port. Boehm v. Commissioner, supra. But even if this Court 
were free to indulge in its own inferences, we submit that the 
facts permit no inference other than that reached by the Tax 
Court. 

It is plain from the stipulated facts, incorporated in the Tax 
Court’s findings (Appendix, infra), that a series of “identifiable 
events” fixing the worthlessness of the Independence stock had 
occurred long before 1941. As early as 1932 Independence 
found itself in serious financial difficulties. Its liabilities then 
exceeded its assets by about $5,000,000. In October of that 
year it transferred its assets to International, which assumed 
its liabilities and agreed to pay it the sum “if any” by which 
the proceeds of the assets exceeded the liabilities assumed, less 
expenses. The following year, 1933, International was itself 
judicially declared insolvent; receivers were appointed by the 

“The Tax Court was under no duty, of course, to make an affirmative 
finding as to when the stock did in fact become worthless. It is sufficient 
that it found the stock became worthless prior to the taxable year involved. 
Boehm v. Commissioner , HU pro; Keeney v. Commissioner, 116 F. (2d) 401, 
403 (C. C. A. 2d) ; .1 1 abler v. Commissioner, 119 F. (2d) S09. 871 (C. C. A. 
2d), certiorari denied, 314 U. S. 600; Cass v. Helveriny, 83 F. (2d) S41 
(C. C. A. Sth). 
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Delaware Chancery Court, ancillary receivers were appointed 
to take over its Pennsylvania assets, and the Superintendent 
of Insurance of New York took possession of its New York 
assets. What is more, in 1933 Independence was formally dis¬ 
solved as an insolvent insurance company by a Pennsylvania 
court decree, upon application of the Pennsylvania Insurance 
Commissioner, who was appointed its liquidator. In 1934 the 
Pennsylvania Insurance Commissioner instituted proceedings 
in a Federal District Court against the ancillary receivers of In¬ 
ternational for the return of the assets of Independence, and 
this litigation terminated in favor of International's receivers 
in 1939. Significantly, in response to taxpayer’s letter of De¬ 
cember 30. 1941, requesting information about his stockhold¬ 
ings in Independence, the Liquidation Division of the Penn¬ 
sylvania Insurance Department advised him that it had been 
unsuccessful in its litigation against International’s receivers 
and that “we do not have any funds in our possession belonging 
to the Independence Indemnity Company with which to pay 
for the necessary work in digging out this information for you.” 
Any one of the foregoing events furnishes, we submit, ample 
basis for the Tax Court’s finding that the Independence stock 
became worthless prior to 1941. When they are viewed in 
combination there can be no room for contending that the find¬ 
ing was without rational basis. Taxpayer offered no evidence 
whatever to establish any value for the stock at the beginning 
of 1941, and accordingly failed to carry the burden of proving 
that the loss was in fact sustained in that year. The record is 
to be searched in vain for a single identifiable event fixing 
worthlessness in that year, as distinguished from some prior 
year. 

Taxpayer’s “Exceptions” to the decision below (Br. 3-7) 
utterly ignore the uncontroverted facts supporting the Tax 
Court’s conclusion and are patently unworthy of serious con¬ 
sideration. 7 True, as was stipulated and taxpayer asserts 

7 As for taxpayer’s “Reasons for Review and Exceptions Taken” (Br. 1-2), 
they consist of naked assertions to the effect that prior to the mailing of 
the Commissioner’s deficiency notice based on disallowance of the deduction 
in controversy the agents of the Commissioner informally agreed to allow the 
deduction. Even if such assertion were true, the Commissioner would not 
thereby be precluded from determining taxpayer’s correct tax liability. 
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(Br. 4. 5. 7), the liquidation of International (and hence of 
Independence, whose assets it took over in 1932) was not ter¬ 
minated in 1941. It is also true, as taxpayer asserts (Br. 4, 5), 
that as late as 1946 the receivers of International still had some 
assets available for payment of creditors’ claims. But it hardly 
follows, as taxpayer assumes, that the Tax Court was obliged 
as a matter of law to conclude that the stock of Independence 
had value at the beginning of 1941 and became worthless within 
that year. To begin with, all that the record contains on this 
score is a letter dated October 22, 1946, over the signature of 
International's receivers stating that the receivers were recom¬ 
mending payment of a first dividend of 7 1 />% to general credi¬ 
tors of International; as the Tax Court aptly observed in its 
opinion, “There is absolutely nothing in this document which 
show’s that any payments whatever are to be made to stock¬ 
holders of Independence Indemnity Company.” Secondly, it 
is clear from the controlling decisions that worthless stock loss 
deductions may not be postponed until the year liquidation is 
completed, or even commenced or decided upon; hopeless in¬ 
solvency—even without a formal adjudication of insolvency or 
dissolution of the corporation—justifies the Tax Court’s in¬ 
ference that the value of the stock became extinct in a prior 
taxable year. Thompson v. Commissioner, 115 F. (2d) 661, 
662 (C. C. A. 2d); Bartlett v. Commissioner, 114 F. (2d) 634, 
639-640 (C. C. A. 4th); Mahler v. Commissioner, 119 F. (2d) 
S69, 872 (C. C. A. 2d), certiorari denied, 314 U. S. 660; Morton 
v. Commissioner, 112 F. (2d) 320 (C. C. A. 7th); Eagleton v. 
Commissioner, 97 F. (2d) 62 (C. C. A. 8th); Hobby v. Com¬ 
missioner, 97 F. (2d) 731 (C. C. A. 5th); Jeffery v. Com¬ 
missioner, 62 F. (2d) 661 (C. C. A. 6th); Industrial Rayon 

Schafer v. Helvering, S3 F. (2d) 317, 63 App. D. C. 292, affirmed, 299 U. S. 171; 
Helvering v. A*. Y. Trust Co., 292 U. S. 455, 466. In fact, even if the Com¬ 
missioner had formally made a previous determination of no tax liability 
he would not have been foreclosed from changing that determination within 
the statutory period of limitations. Burnet v. Porter, 2S3 U. S. 230; Bonicit 
Teller <& Co. v. Commissioner, 53 F. (2d) 3S1 (C. C. A. 2d), certiorari denied, 
2S4 U. S. 690; New Jersey Worsted Mills v. Gnichtel, 116 F. (2d) 33S 
(C. C. A. 3d), certiorari denied, 312 U. S. 709; Commissioner v. Newport 
Industries. 121 F. (2d) 655 (C. C. A. 7th) ; Enapp-Monarch Co. v. Com¬ 
missioner, 139 F. (2d) S63 (C. C. A. Sth) ; Tonningsen v. Commissioner, 61 
F. (2d) 199 (C. C. A. 9th). 
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Corp. v. Commissioner, 94 F. (2d) 383 (C. C. A. 6th); Gowen v. 
Commissioner, 65 F. (2d) 923 (C. C. A. 6th), certiorari denied, 
290 U. S. 687; Squier v. Commissioner, 68 F. (2d) 25 (C. C. A. 
2d); Summit Drilling Corp. v. Commissioner, 160 F. (2d) 703 
(C. C. A. 10th); cf. Scofield v. First Nat. Bank in Houston, 158 
F. (2d) 268 (C. C. A. 5th), certiorari denied, April 14, 1947. 
.4 fortiori, the Tax Court’s conclusion that corporate stock 
ceased to have any equity prior to 1941 is unassailable where, as 
here, (1) the liabilities of the corporation exceeded its assets 
by some $5,000,000 in 1932; (2) the assets were turned over in 
that year to another corporation for purposes of liquidation; (3) 
the corporation was dissolved as an insolvent insurance com¬ 
pany in 1933 upon application of the State Insurance Com¬ 
missioner, who was appointed liquidator; (4) the corporation 
which took over the assets was also adjudicated insolvent in 
1933, and placed in receivership; and (5) the receivers’ reports 
show that assets are not even sufficient to pay creditors’ claims. 
Boehm v. Commissioner, supra; Thompson v. Commissioner, 
supra; Bartlett v. Commissioner, supra; Jeffery v. Commis¬ 
sioner, supra. 

In any event, even granting, arguendo, the validity of tax¬ 
payer’s theory that stock of a corporation which is insolvent and 
in receivership cannot be deemed worthless for tax purposes 
until the receivership is terminated, it still would not follow 
that the Independence stock became worthless in 1941. Ad¬ 
mittedly the receivership did not terminate in that year but 
was still in existence as late as 1946. On taxpayer’s own theory 
the stock continued to have value after 1941, and hence its 
worthlessness could not have occurred in 1941. Cf. Boehm v. 
Commissioner, supra; Hinrichs v. Helvering, 95 F. (2d) 117, 
118, 68 App. D. C. 206. 

Equally untenable is taxpayer’s suggestion (Br. 5, 6) that 
his “sale” of the stock on December 30, 1941 (at the nominal 
price of S5), precluded the Tax Court from finding that the stock 
became worthless prior to 1941. The loss must be taken in the 
year in which the stock in fact becomes worthless, and may not 
be postponed to a later year by the mechanics of a sale at some 
nominal figure. DeLoss v. Commissioner, 28 F. (2d) 803, 804 
(C. C. A. 2d), certiorari denied, 279 U. S. 840; Keeney v. Com- 
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missioner, 116 F. (2d) 401, 403 (C. C. A. 2d); Young v. Com¬ 
missioner, 123 F. (2d) 597, 600 (C. C. A. 2d); Schmidlapp v. 
Commissioner, 96 F. (2d) 6S0, 682 (C. C. A, 2d); Mahler v. 
Commissioner, supra; Rand v. Helvering, 116 F. (2d) 929, 933 
(C. C. A. 8th), certiorari denied, 313 U. S. 594; Brown v. Com¬ 
missioner, 94 F, (2d) 101, 104 (C. C. A. 6th); Gowen v. Com¬ 
missioner, supra. The transparent purpose of taxpayer’s sale 
of the stock for 85 at the close of 1941 was to lend color to his 
claim that the loss occurred in that year; that it was not a real 
sale is manifest from the stipulated fact (Appendix, injra ) that 
the selling expenses (852) exceeded the selling price. It is 
axiomatic that tax consequences flow from economic realities, 
not legal formalities. The principle finds expression in the 
pertinent Treasury Regulation, supra, which provides, inter 
alia, that “Substance and not mere form will govern in deter¬ 
mining deductible losses.” 

The evidentiary support for the Tax Court’s conclusion in 
this case is at least as potent as that which the Supreme Court 
in the Boehm case and the Circuit Courts of Appeals in other 
similar cases have held sufficient to require affirmance of the 
Tax Court’s like conclusion. No useful purpose would be 
served, we believe, by an analysis of the legion of cases involv¬ 
ing the issue here presented, for each case in this field turns, as 
it must, on its own facts. Boehm v. Commissioner, supra. 
Since the Tax Court’s inference is fully warranted by the record, 
it should not now be disturbed. Boehm v. Commissioner, 
supra; Thompson v. Commissioner, supra; Bartlett v. Com¬ 
missioner, supra. Taxpayer does not and cannot point to a 
single authority which compels, or for that matter warrants, 
reversal of the decision below. 

CONCLUSION 

The decision of the Tax Court is correct and should be 
affirmed. 

Respectfully submitted, 

Theron Lamar Caudle, 
Assistant Attorney General. 

Helen R. Carloss, 

Harry Baum, 

Special Assistants to the Attorney General. 

September 1947. 
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Docket No. 9155 


Wilbert Garrison, petitioner 
v. 

Commissioner of Internal Revenue, respondent 

Appearances: For Taxpayer: Pro se. For Comm’r.: R. C. 
Whitley, Esq. 

Docket entries 

1945 

Sept. 14—Petition received and filed. Taxpayer notified. 
Fee paid. 

\ 17—Copy of petition served on General Counsel. 

Oct. 9—Motion to dismiss appeal filed by General Counsel. 

11— Hearing set 10/24/45 on respondent’s motion. 

17—Answer to motion to dismiss filed by taxpayer. 
10/17/45 copy served. 

24—Hearing had before Judge Turner on respondent’s 
motion to dismiss for lack of prosecution— 
granted. 

30—Order of dismissal entered. Turner J. Div. S. 
Nov. 2—Motion for consideration filed by taxpayer. 

19—Motion to vacate order of 10/30/45 filed by tax¬ 
payer. 

19—Amended petition lodged. 

29—Ordered that order of dismissal entered Oct. 30, 
1945 be vacated and set aside and that the 
amended petition lodged Nov. 19, 1945 be filed 
of this date and the respondent be allowed usual 
time to answer amended petition entered. 

Dec. 3—Copy of order, motion and amended petition served 

on General Counsel. 

12— Answer to amended petition filed by General 

Counsel. 
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12—Request for hearing in New York filed by General 
Counsel. 

14—Copy of answer served on taxpayer—New York. 

1946 

Sept. 16—Hearing set Nov. IS. 1946 at New York City. 

Notv. 18—Hearing had before Judge Black on merits. Stipu¬ 
lation of facts, memorandum brief with exhibits 
attached filed. No brief for petitioner. Re¬ 
spondent brief due 1/2/47. 

Dec. 9=—Transcript of hearing of 11/18/46 filed. 

30—Memorandum brief filed by General Counsel. 

1947 

Jan. 6—Reply brief filed by taxpayer. 1/7/47 copy served. 

' 16—Memorandum findings of fact and opinion rendered, 

Black J. 

Decision will be entered for the respondent. 1/17/47 
copy served. 

17— Decision entered. Black J. Div. 15. 

30— Motion for review and reversal of decision entered 

Jan. 17, 1947 filed by taxpayer. 

Feb. 3—Order denying petitioner’s motion for reconsidera¬ 

tion entered. 

11—Special motion for further consideration of decision 
filed by petitioner—denied. 

Mar. 11—Motion for reconsideration filed by petitioner. 
3/12/47 copy served. 

14—Order denying petitioner’s motion for reconsidera¬ 
tion entered. 

31— Petition for review by U. S. Circuit Court of 

Appeals, 2nd Circuit filed by taxpayer. 

Apr. 2—Proof of service filed. 

18— Amended petition for review filed. 

18—Proof of service of amended petition for review* 
filed. 

May 12—Motion for an extension of 20 days in addition 
to the 40 days now* provided by rules of the Court 
to prepare and transmit record filed by General 
Counsel. 
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12—Order extending time to May 30, 1947 to prepare 
and transmit record entered. 

28— Designation of record filed by taxpayer with proof 

of service thereon. 

29— Order extending time to June 27, 1947 to prepare 

and transmit record entered. 

June 6—“Motion confirming stipulation change of venue 
filed by taxpayer.” 



The Tax Court of the United States 
Washington 
Docket No. 9155 

■Wilbert Garrison, petitioner 
v. 

Commissioner of Internal Revenue, respondent . 

Decision 

Pursuant to the determination of the Court, as set forth in 
its Memorandum Findings of Fact and Opinion, entered Janu¬ 
ary 16, 1947, it is 

Ordered and decided: That there is a deficiency in income 
tax of S5S3.63 for the year 1941. 

(Signed) Eugene Black, Judge. 

Entered: Jan. 17, 1947. 

The Tax Court of the United States 

Wilbert Garrison, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Docket No. 9155 

Petitioner is not entitled to a claimed capital loss in 1941 
of $13,322.50 or for any lesser amount on account of an alleged 
sale for $5.00 of 400 shares of stock in the Independence In¬ 
demnity Company which he had acquired many years prior 
to the date of sale. The corporation had been declared in¬ 
solvent in 1932 and all of its assets transferred in that year 
to another corporation which had agreed to reinsure its liabili¬ 
ties. In 1933 the Independence Indemnity Company had 
been dissolved under the laws of the State of Pennsylvania 

( 18 ) 
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and its affairs placed in the hands of the Insurance Depart¬ 
ment of that state for liquidation. Petitioner’s shares of stock 
in the corporation had become worthless in some year prior 
to 1941 and he cannot establish a tax loss in that year by an 
alleged sale for $5.00 which cost him $52 to effect. Said sale 
was only a gesture and is not effective for tax purposes. 

Wilbert Garrison, pro se. 

R. 0. Carlsen, Esq., for the respondent. 

MEMORANDUM FINDINGS OF FACT AND OPINION . 

The Commissioner has determined a deficiency in petitioner’s 
income tax for the year 1941 of $583.63, resulting from adjust¬ 
ments made to net income as disclosed by petitioner’s return, 
which adjustments were as follows: 

Unallowable deductions and additional income: 


(a) Capital loss. $13,322.50 

(b) Selling expenses. 52.00 

(c) Dividends. 110.41 


These adjustments were explained in a statement attached 
to the deficiency notice as follows: 

(a) It is held that the stock of Independence Indem¬ 
nity Company became worthless prior to 1941. When 
stock has become worthless in a prior year, a sale in a 
later year for a nominal amount does not give rise to a 
deductible loss. * * * 

(b) It is held that the expenses of $52.00 claimed on 
line 16 of your return in connection with the aforemen¬ 
tioned sale are not deductible separately under any of 
the provisions of section 23 of the Internal Revenue 
Code as amended. 

(c) [This is explained as an adjustment of dividends 
received. It is not copied here because petitioner does 
not contest that adjustment.] 

Petitioner assigned error as to adjustments (a) and (b) as 
follows: 

A. Petitioner assigns as error the respondent’s deci¬ 
sion “that the stock of Independence Indemnity Com¬ 
pany became worthless prior to 1941.” 
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B. Petitioner assigns as error respondent’s disallow¬ 
ance of petitioner’s claim for loss on account of sale of 
Independence Indemnity Company stock. 

Findings of fact 

At the hearing the parties filed a stipulation of facts which 
reads in part as follows: 

1. Petitioner is an individual engaged in the printing 
business with his principal place of business at 30 Ferry 
Street, New York, New York. 

2. Petitioner filed an income tax return for the cal¬ 
endar year 1941 with the Collector of Internal Revenue 
for the Second Collection District of New York. Under 
item 7 (c) of said return for 1941, petitioner claimed a 
deduction of S13.322.50. representing 50 c /c of an alleged 
capital loss sustained from the sale of certain Independ¬ 
ence Indemnity Company stock, explained as follows: 


Acquired 

Sold 

Selling 

price 

Cost 

Loss 

Taken in¬ 
to account 

1932. 

12/30/41 . 

$5.00 

$26,050 

$26,645 

$13,322.50 




Said return further indicated a total net loss for the year 
1941 of $7,937.06. 

3. On December 30, 1941 after advertisement of sale 
at The Exchange Salesrooms, 20 Vesey Street, Borough 
of Manhattan, New York City, petitioner sold at auc¬ 
tion 400 shares of said stock for S5.00. Petitioner 
claimed as deductible expenses in connection with said 
sale the sum of $52.00, itemized as follows: 


U. S. Revenue Stamps. $1.00 

State Revenue Stamps. 12.00 

Advertising and catalogue. 2. 00 

Salesman’s fees. 2.00 

Commission %%. 35.00 


52. 00 

* * * * * 
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5. Taxpayer acquired 2,800 shares of Independence 
Indemnity stock at a cost of $77,600 purchased as fol¬ 


lows : 

Date acquired and shares: Cost 

Not. 1922—50 (later replaced by 10 for 1)_$15,000 

June 1923—50 (later replaced by 10 for 1)_ 15,000 

Dee. 1924—50 (later replaced by 10 for 1)_ 15,000 

Sept. 1928—500_ 15, 000 

800_ l ... 17, 600 


2S00___ 77, GOO 

On the basis of the above total cost, the average cost 
per share was $27.71. 

***** 


7. Independence Indemnity Company was incorpo¬ 
rated under the laws of the State of Pennsylvania on 
Oct. 31, 1922. On September 21, 1931, a new company 
was organized by the same name, resulting from the 
merger of the old company, the Commonwealth Casu¬ 
alty Company, the American Mine Owners Casualty 
Company, and the Liberty Surety Bond Insurance Com¬ 
pany. The new Independence Indemnity Company 
was domiciled in Philadelphia, Pennsylvania, and com¬ 
menced business on October 1, 1931. 

8. From the outset, the Independence Indemnity 
Company was in financial difficulties. By a Treaty of 
Re-insurance, effective September 30, 1932, the com¬ 
pany was re-insured 100 percent by the International 
Re-insurance Corporation, a corporation which was 
formed on May 18, 1931, and was incorporated under 
the laws of the State of Delaware. 

9. By the above agreement, the International Re¬ 
insurance Corporation agreed to re-insure all the lia¬ 
bilities of Independence Indemnity Company which 
were outstanding at that time and thereafter to be con¬ 
tracted, until the Independence Indemnity Company 
was rehabilitated, in consideration for payment to the 
International Re-insurance Corporation of a premium 
equal to the entire assets of the Independence Indem¬ 
nity Company, or such part thereof as might be neces¬ 
sary to liquidate its liabilities. 
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10. By a subsequent agreement entered into between 
the two companies on October 31, 1932, the Interna¬ 
tional Re-insurance Corporation took over all the assets 
and assumed the liabilities of the Independence Indem¬ 
nity Company. The agreement provided that the In¬ 
ternational Re-insurance Corporation was to pay over 
to the Independence Indemnity Company the sum, if 
any, by which the proceeds of the assets exceeded the 
liabilities assumed, less expenses paid in discharge of 
such liabilities and such portion of the overhead ex¬ 
penses of the International Re-insurance Corporation 
as might be applicable thereto. At the date of this 
agreement the liabilities of the Independence Indem¬ 
nity Company exceeded its assets by an amount approx¬ 
imating $5,000,000. 

11. On April 19,1933, the International Re-insurance 
Corporation was declared insolvent and receivers were 
appointed by the Chancery Court of the State of Dela¬ 
ware. By order of the Supreme Court, New York 
County, dated April 21, 1933, the Superintendent of 
Insurance of the State of New York was directed to 
take possession of and to conserve the property and 
assets in the State of New York of said International 
Re-insurance Corporation. Ancillary receivers were 
thereafter appointed for the corporation’s property and 
assets situated in Pennsylvania. 

12. Following the appointment of receivers for the 
International Re-insurance Corporation, application was 
made in Pennsylvania by the Insurance Commissioner 
for an order to liquidate the business and affairs of the 
Independence Indemnity Company. By a decree of the 
Court of Common Pleas of Dauphin County, Pennsyl¬ 
vania, in a proceeding instituted by the Insurance Com¬ 
missioner of the Commonwealth of Pennsylvania, being 
No. 96, Commonwealth Docket 1933. the Independence 
Indemnity Company w’as formally dissolved on May 11, 
1933, as an insolvent insurance corporation, and on May 
12, 1933, the Insurance Commissioner of the Common- 
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wealth of Pennsylvania was appointed liquidator 
thereof. 

13. On January 2, 1934, the Insurance Commissioner 
of Pennsylvania also instituted proceedings in the United 
States District Court for the Eastern District of Penn¬ 
sylvania against the Ancillary Receivers of the Inter¬ 
national Re-insurance Corporation by wdiich the In¬ 
surance Commissioner sought to obtain the return of the 
assets of the Independence Indemnity Company on the 
basis that the International Re-insurance Corporation 
was insolvent at the time the agreement of October 31, 
1932, was entered into. The decision of the Federal 
Court was in favor of the International Re-insurance 
Corporation. The Circuit Court of Appeals for the 
Third Circuit denied a rehearing on May 11, 1939. 

14. On November 15, 1932, the Wilbert Garrison 
Company, a creditor of the Independence Indemnity 
Company, received the sum of 8360 in full payment of 
certain printed merchandise previously sold to the In- 
pendence Indemnity Company. 

15. On October 22, 1946, the Wilbert Garrison Com¬ 
pany received notice from Arthur G. Logan and William 
D. Denney, Receivers of International Re-insurance 
Corporation, that its claim No. 4804 had been certified 
by an ancillary jurisdiction to the Court of Chancery of 
the State of Delaware for allowance as a general claim 
in the amount of $80, and that its claim No. 4803 had 
likewise been certified for allowance as a general claim 
in the amount of 81.45. 

16. The liquidation proceedings involving the In¬ 
dependence Indemnity Company and the International 
Re-insurance Corporation have not been terminated up 
to the present time. 

On October 22,1946, petitioner received a document addressed 
to all stockholders and creditors of International Re-Insurance 
Corporation, It is signed by the receivers of International Re¬ 
insurance Corporation. It does not purport to make any distri¬ 
bution whatever to the stockholders of Independence Indem- 
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nity Company. It is “incorporated in these findings of fact by 
reference. 

On March 4, 1942, petitioner received a letter from the 
Liquidation Division, Insurance Department. Commonwealth 
of Pennsylvania, which omitting formal parts, reads as follows: 

Your letter of December 30, 1941 addressed to James 
L. Baxter, Special Master, relative to the affairs of the 
Independence Indemnity Company was referred to this 
office by the Receivers of the International Re-Insur¬ 
ance Corporation with their letter of February 20, 1942. 

It is true that we are the custodians of the stock 
records of the Independence Indemnity Company, and 
since we have received your letter of December 30th we 
have been attempting to dig up for you the necessary 
information which you request. I had thought at first 
that we could locate this data easily for you but it has 
turned out to be a larger task than we first thought it 
would be, and as we do not have any funds in our 
possession belonging to the Independence Indemnity 
Company with which to pay for the necessary work in 
digging out this information for you we have had to 
discontinue our efforts. 

Estates in our possession must be self-sustaining and 
we cannot use funds belonging to other estates to work 
on estates where there is no money. As you probably 
know’, the assets of the Independence Indemnity Com¬ 
pany were all turned over to the Receivers of the Inter¬ 
national Re-Insurance Corporation, and after quite ex¬ 
tensive litigation in which we attempted to recover the 
assets of the Independence Indemnity Company, said 
litigation extending over a period of almost four years, 
the Court decided that the Insurance Commissioner was 
not entitled to have the assets of the Independence 
Indemnity Company turned over to him for the purpose 
of paying the Independence Indemnity claims. 

If you desire the accountant in your office, or book¬ 
keeper, to review such stock records as w’e have of the 
Independence Indemnity Company, w’e will be glad to 
make available all such records, allowing him to make 
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such copies as he desires or obtain photostat copies. It 
is, of course, understood that records will have to be 
reviewed at our office between the hours of 9:00 and 
5:00 from Monday to Friday. We have a photostatic 
machine on the premises and if photostats are desired 
of any of the stock records the only charge made for 
operating the photostat machine will be for the actual 
materials used. 

We have found in the stock records indications that 
you owned a considerable number of shares of stock 
and undoubtedly if this is a proper claim under your 
income tax you would be entitled to a substantial credit. 

We regret that we could not make this information 
available to you but you still have ample time before 
March 15th to send someone over from New York to 
check books in our possession if you care to. 


The shares of stock which petitioner owned in the Inde¬ 
pendency Indemnity Company became worthless prior to the 
year 1941. 

Opinion 


BLACK, Judge: The Commissioner in his determination of 
the deficiency has definitely determined that the 400 shares 
which petitioner owned in Independence Indemnity Company 
and which were the subject of the alleged sale in 1941 had be¬ 
come worthless prior to the year 1941. It. of course, requires no 
citation of authorities to establish the proposition that this de¬ 
termination of the Commissioner is presumed to be correct. In 
order for petitioner to overcome by evidence the presumptive 
correctness of the Commissioner's determination in this case, it 
is necessary for him to prove two things: (1) That the stock of 
Independence Indemnity Company had some value at the be¬ 
ginning of 1941. Roosevelt Investment Corporation, 45 B. T. A. 
440; Frank C. Rand, 40 B. T. A. 233; Bartlett v. Commissioner, 
114 Fed. (2d) 634. And (2) that it Avas actually sold during 
the taxable year in a bona fide sale. 

The Internal Revenue Code requires the loss of a taxpayer 
on worthless stock to be taken in the year when the stock became 
worthless. The taxpayer is not permitted to postpone the 
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taking of his loss to a later year by the device of a sale. De Loss 
v. Commissioner , 2S Fed. (2d) S03. certiorari denied 279 II. S. 
840; Schmidlapp v. Commissioner, 96 Fed. (2d) 6S0. 

Let us see whether the evidence embodied in the stipulation 
of facts and in the documentary evidence introduced by the 
petitioner at the hearing meets either of the foregoing require¬ 
ments. 

First, has petitioner proved that the stock had any value at 
the beginning of the year 1941? Clearly he has not done so. 
In 1932 the Independence Indemnity Company being in 
financial difficulties conveyed all of its assets to International 
Re-Insurance Corporation which corporation agreed to rein¬ 
sure the Indemnity Company's liabilities at that time. In 
1933 the International Re-Insurance Corporation was itself 
declared insolvent and thrown into the hands of a receiver. 
Following this, by a decree of the Court of Common Pleas of 
Dauphin County, Pennsylvania, the Independence Indemnity 
Company was dissolved on May 11, 1933 as an insolvent insur¬ 
ance corporation and on May 12, 1933 the Insurance Com¬ 
missioner of the Commonwealth of Pennsylvania was appointed 
liquidator thereof. It seems reasonable to assume that from 
that date on the stock of Independence Indemnity Company 
had no value. Certainly petitioner has not proved that there 
were any assets in the hands of the Insurance Commissioner of 
Pennsylvania which gave the stock any value. Such evidence 
as there is in the record is to the contrary. For example, on 
December 30, 1941, petitioner sought information as to what 
the records of the company showed as to the number of shares 
of stock he owned in it at the time it ceased to do business. 
The Liquidation Division of the Insurance Department of the 
Commonwealth of Pennsylvania replied to this letter of peti¬ 
tioner and informed him in substance that to give him the in¬ 
formation which he desired would require considerable research 
and that there were no assets in hand belonging to the In¬ 
dependence Indemnity Company to pay for such research and 
that if petitioner secured the information which he sought, 
he would have to come down and do the searching of the 
records for himself. We quote a paragraph from that letter 
as follows: 
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Estates in our possession must be self-sustaining and 
we cannot use funds belonging to other estates to work 
on estates where there is no money. As you probably 
know, the assets of the Independence Indemnity Com¬ 
pany were all turned over to the Receivers of the Inter¬ 
national Re-Insurance Corporation, and after quite 
extensive litigation in which we attempted to recover 
the assets of the Independence Indemnity Company, 
said litigation extending over a period of almost four 
years, the Court decided that the Insurance Commis¬ 
sioner was not entitled to have the assets of the Inde¬ 
pendence Indemnity Company turned over to him for 
the purpose of paying the Independence Indemnity 
claims. 

The stipulation of facts shows that in the litigation to which 
the Insurance Department of the State of Pennsylvania refers 
in the above letter, the decision of the Federal District Court 
was in favor of the International Re-Insurance Corporation and 
against the Insurance Department of Pennsylvania, and that 
the Circuit Court of Appeals for the Third Circuit affirmed 
this decision and that rehearing was denied May 11, 1939. 
Therefore, it seems clear that at the latest the stock of Inde¬ 
pendence Indemnity Company could have had no value after 
May 11, 1939. 

Petitioner seems to be of the view, as expressed in his memo¬ 
randum brief and reply brief, that because of a document which 
he introduced at the hearing dated October 1946 which shows 
that the Receivers of International Re-Insurance Corporation 
were preparing to pay dividends on claims filed against that 
corporation, that he has made some showing that the stock of 
the Independence Indemnity Company had some value. There 
is absolutely nothing in this document which shows that any 
payments whatever are to be made to stockholders of Independ¬ 
ence Indemnity Company. The document from the Receivers 
of International Re-Insurance Corporation simply shows that 
certain dividends are to be paid to the creditors of that cor¬ 
poration, as will be shown by the following quotation from 
the letter: 




The Receivers, in and by the Report and Petition, 
now recommend that they be authorized to pay the pre¬ 
ferred claims summarized above in full, and a first divi- 
- •- dend of l\^ c /c on all claims allowed as general claims in 
^ accordance with their recommendations summarized 
.• ^ above. * * * 

• Therefore, having carefully examined the stipulation of 
facts and the documentary evidence which petitioner has in¬ 
troduced, we find absolutely nothing which shows that the 
stock of Independence Indemnity Company had any value on 
January 1, 1941. On the contrary, all the evidence in the 
record supports the Commissioner’s determination that the 
stock in question did in fact become worthless in some year 
prior to 1941. 

Second, the stock having become worthless in some prior 
year, the petitioner cannot secure the allowance of a loss in 
1941 by a purported sale which amounts only to a gesture. 
The stipulation of facts shows that petitioner paid out in 1941, 
$52 to effect a sale of 400 of his shares for $5.00. It is clear 
that such a purported sale amounts only to a gesture and 
cannot be given recognition to establish a tax loss. The Tax 
Court had before it very recently a similar question in the 
case of Franklin R. Chesley, Docket No. 7296. The case was 
decided against the taxpayer in a memorandum opinion en¬ 
tered November 27, 1946. In that case we held that: 

Taxpayer is not entitled to a loss deduction in 1941 
on account of the sale of $5.00 of stock of the Petroleum 
Rights Corporation which had been acquired in 1936 
for $20,000, since the stock had become worthless in an 
earlier year when the corporation entered into an agree¬ 
ment with its largest creditor by which its assets were 
transferred to its creditors. The execution of the agree¬ 
ment was an act of insolvency fixing the time of worth¬ 
lessness. Taking of the loss may not be postponed to 
a later year by the device of a sale. 

On the strength of the authorities above cited, we sustain 
the determination of the Commissioner. 

Decision will be entered for the respondent. 

Entered: Jan. 16. 1947. 








